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January 27, 2000

Gina Harrison
Senior Counsel and Director

Washington Office

Ms. Magalie Roman Salas, Secretary
Federal Communications Commission
The Portals
445 Twelfth Street, S.W.
Washington, D.C. 20554

I
I

Re: Ex Parte Notice: CC Docket No. 99-36, In the Matter Of
NECA's Cost and Data Review Process

Dear Ms. Salas:

Today, Rich Snopkowski - Vice President Industry Relations, Larry Sampson - Eastern Region
Director, and I, all ofNECA, met with Judy Nitsche - Chief, Tariff and Pricing Analysis Branch,
Rich Lerner - Deputy Chief, Competitive Pricing Division, Renee Terry and Rodney McDonald
to discuss the points summarized in Attachment A. In addition, other materials were distributed
(Attachments B, C, and D).

In accordance with Commission rules, I am submitting two copies of this notice. Kindly stamp
the additional return copy provided. Please direct any questions to me.

Sincerely,

Gina Harrison

//;?~
1~ments

cc: Rich Lerner
Rodney McDonald
Judy Nitsche
Renee Terry

No. of Cooies me'd 01 2
List ABCOE 1



NECA'S COST AND DATA REVIEW PROCESS
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NECA'S REVIEW GUARDS AGAINST ABUSES

1. NECA'S COST STUDY PROCESS

A. NECA scrutinizes all cost studies for Part 32, 64, 36 and 69 compliance.

- Verifies the carrier's common line revenue requirement

- Exposes any potential violations, including problematic affiliate transactions

B. NECA routinely challenges questionable charges and directs recalculation of
carrier's revenue requirement. See,~, Memorandum Opinion & Order, AAD 95
119 (released February 5, 1996) (tax disallowance); Memorandum Opinion and Order,
AAD 90-19 (released October 15, 1990) (tax-related disallowance)
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NECA'S REVIEW GUARDS AGAINST ABUSES

II. NECA's UNIVERSAL SERVICE DATA COLLECTION

A. NECA cross-checks common line pool cost studies against the data carriers submit
for universal service reimbursement.

- inconsistent reporting detected

B. NECA performs due diligence examination of submitted expense and investment
figures.

- exposes anomalies, such as those potentially caused by affiliate transactions

2



NECA'S REVIEW GUARDS AGAINST ABUSES

III. NECA' s cost study review and universal service data verification are necessary to
ensure that pool members are treated fairly and in conformity with all legal and
regulatory requirements.

- NECA cannot allow one carrier an unfair advantage over others, for the sake of the
viability of the the entire pool

- The constraints ofpool participation and surveillance provide a sure check on any
potential cross-subsidization or other similarly improper behavior

3



CONCLUSIONS

• NECA's responsibilities under the pool's revenue distribution agreement and its
underlying obligation to treat all pool members fairly safeguards against cross-subsidy
and other abuses.

• Good cause exists for granting PRTC a waiver to remain in the NECA Common Line
pool.
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AGREEMENT FOR THE DISTRIBUT~ON

OF

INTERSTATE ACCESS REVENUES

(Cost Companies)

Attachment B
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This Agreement, is made, ~ffective as of May 5, 1994 between the

National Exchange Carrier Association, Inc. herein called the

Association, a non-profit corporation organized under the laws of the

state of Delaware, and Puerto Rico Telephone Company, herein called

PRTC, a corporation organized under the laws of the state of Delaware.

WHEREAS, Puerto Rico Telephone Company (PRTC) is a member of the

Association and the terms of its membership are governed by an

Agreement dated as of october 1, 1985, and

wnEREAS, Puerto Rico communications Corporation (PRCC) has been a

member of the Association and the terms of its membership have been

governed by an Agreement dated as of October 1, 1985, and

HHEREAS, Puerto Rico Telephone company has acquired the assets of

Puerto Rica communications Corporation, and

WHEREAS, the former operations of PRce will continue to be

maintained as a separate study area, known as Puerto Rico Telephone

company- central, and will not be combined with the preexisting study

area of PRTC (herein called the pre-merger PRTC study area):

WHEREAS, the parties desire to set forth the terms and conditions

for the participation by Puerto Rico Telephone company- central (herein

called the Exchan~e Carrier) in certain interstate access service

revenue pooling and distribution arrangements: and

WHEREAS, this Agreement is intended to supersede the Agreement

bet~een the Association and PReC dated as of October 1, 1985, but is

not intended to affect the terms of the Agreement dated as of October

1, 1985 between the Association and PRTC with regard to the pre-merger

PRTC study area: and

WHEREAS, exchange carriers and the Association were ordered by

the Federal communications commission (herein FCC) in cc Docket

No. 78-72 to file interstate exchange access tariffs in compliance

with Part 69 of the FCC's Rules; and
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WHEREAS, the establishment of uniform pooling methodology and

administrative guidelines is essential to the FCC-ordered

distribution of revenues among exchange carriers and to assure the

appropriate flow of funds among exchange carriers; and

WHEREAS, it is to the benefit of exchange carriers for the

Association to effectuate payments among exchange carriers on a

monthly basis; and that such payments should recover for each

Exchange Carrier its monthly interstate accesS expenses and provide

a common return by pool on its interstate access i~vestment;

NOW THEREFORE, in consideration of the mutual covenants,

agreements and undertakings set forth herein the parties agree as

follows:

SECTION I

SCOPE OF THE AGREEMENT

This Agreement describes terms and conditions for the pooling

and distribution of the interstate access revenues for the pool (s)

in which the Exchange Carrier participates and as provided in

Part 69 of Title 47 of the Code of Federal Regulations and as agreed

to by both parties in this Agreement.

SECTION II

COMPLIANCE WITH FCC RULES AND REGULATIONS

With respect to all matters covered by this Agreement, the

Exchange Carrier and Association shall comply with all applicable

FCC Orders, Rules and Regulations, as may be modified from time to

time by the FCC.
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SECTION III

RESPONSIBILITIES OF PARTIES

A. Exchange Carrier

~. Reporting of Data for Revenue Distribution

The Exchange Carrier shall be responsible for the

gathering, accuracy and reporting of all data in such form and at

such times as may be reasonably required by the Association for

purposes of effectuating monthly revenue distributions. The

Exchange carrier agrees to make available additional supporting

documentation as may be reasonably required by the Association to

resolve questions concerning reported data.

2. Bank Account Information

The Exchange Carrier agrees to provide information as

necessary to the Treasurer of the Association with regard to the

Exchange Carrier's bank and account into which payments are to be

made to the Exchange Carrier. Such information shall be treated as

proprietary information as stipulated in section VIII of this

Agreement.

B. Association

1. Tariff Filing

To the extent the Exchange Carrier participates in common

tariff arrangements filed by the Association, the Association will

monitor revenues, revenue requirements, and usage data related to

Association filed tariffs. Should any change in circumstances

warrant, the Association will take appropriate action, which would

include consideration of tariff revisions to reflect changed

conditions.
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2. Settlement

The Association shall prepare and furnish to each Exchange

Carrier a ~onthly settlement statement detailing the net amount due

to or due from the Exchange Carrier and will effect required cash

flows in accordance with schedules pUblished by the Association.

The current schedule is set forth in Attachment I. The Association

shall provide at least sixty (60) days notice prior to the date upon

which any modification to this or any subsequent schedule takes

effect. The method of payment by the E~change Carrier to the

Association, or from the Association to the Exchange Carrier, shall

occur in accordance with Section V.

Notwithstanding any other provision in Sections IV, V, and

IX of this Agreement, the Association's ob~igation to make payments

under this Agreement and the timing of such payments is limited to

the funds received by the Association, less reimbursement for

Association expenses, from all members of the Association.

3. Cash Flow contingencY

To the extent that funds available to the Association,

including borrowings, for making payment to exchange carriers are

insufficient to satisfy net amounts due exchange carriers, the

Association shall, in a manner consistent with the FCC's Rules and

RegUlations, distribute a pro-rata share of available funds to

exchange carriers. If such distribution is made, the Exchange

carrier's pro-rata share shall be computed by determining the ratio

of funds available to the total net amount due exchange carriers,

and then applying this ratio against the individual Exchange

Carrier'S net amount due. Remaining balances of net amounts due the
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Exchange carrier resulting from this calculation shall be reflected

in the following data month's cash flow calculation.

SECTION IV

REVENUE SETTLEMENTS PROCESS

A. The term "settlement", as used herein, shall mean the

reimbursement of expenses, taxes, and share of residue for each pool

in which the Exchange Carrier participates from the av~ilable pooled

revenues after deducting Net Realized Uncollectibles. The term "net

balance ll represents the required cash flow between the Association

and the Exchange Carrier and is determined by deducting the revenues

earned and reported by the Exchange Carrier, from the settlement due

the Exchange Carrier. If as a result of this calculation the

Exchange Carrier has a negative net balance, i.e., owes money to the

pool, the Association shall render a bill for that amount to the

Exchange carrier. If the Exchange carrier has a positive net

balance, i.e., due money from the pool, the Association shall

disburse that amount to the Exchange carrier, except as otherwise

provided for in this Agreement.

B. In computing Exchange Carrier settlements and net balances, the

Association shall:

1. Calculate aCCess service settlements and net balances for

each Exchange Carrier settling on the basis of nationwide flaverage

schedules" using the formula as approved by the FCC.

2. Develop access service settlements for each Exchange

Carrier settling on an individual cost basis (cost company). These

settlements and net balances for each cost company shall be computed
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individually for each access pool in which the Exchange Carrier

participates. After first deducting Association expenses in a

manner consistent with the FCCrs Rules and Regulations and,

secondly, after average schedule companies settlements have been

determined for each of the access pools, cost company settlements

will then be determined as follows:

a. For non-traffic sensitive "common line ll (eL) revenue

requirements, a total settlement representing both carrier common

line and end user elements is computed which reimburses the Exchange

carrier for its operating expenses and taxes and provides the

Exchange Carrier with its share of the remaining CL pooled revenue

(Ilresidue") based on its share of the net investment devoted to the

comruon line elements. Subsequent to the calculation of the Exchange

Carriers total cornman line settlement, individual amounts are

calculated for the carrier cornman line and end user elements by

equating the end user revenue requirement to the Exchange Carrier's

end user revenues, and then deducting such end user revenue

requirement from the total common line settlement to derive the

carrier common line settlement. The Exchange carrier is required to

report to the Association end user revenues, provided however, that

if the Exchange Carrier files its own end user tariff, it shall not

report either the end user revenues or base factor portion

investment and expense when it certifies in writing to the

Association that its end user revenues fully recover its base factor

revenue requirement (i.e., zero residual). Such certification shall

be in the form of a letter to the NECA Pool Administrator from a

duly authorized officer of the Exchange Carrier.
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b. If the Exchange carrier participates in the traffic

sensitive pool, a settlement is computed which reimburses the

Exchange carrier for its operating expenses and taxes and provides

the Exchange Carrier with its share of the remaining pooled revenues

("residue") based on its share of the net investment devoted to

traffic sensitive pooled services.

c. II the Exchange Carrier participates in the billing and

collection pool, a settlement is computed ~hich reimburses the

Exchange Carrier for its operating expenses and taxes and provides

the Exchange Carrier with its share of the remaining pooled

revenues (I1residue l1 ) based on its share of the net investment

devoted to billing and collection pooled services.

3. Render invoices to exchange carriers having negative net

balances and'distribute revenues to exchange carriers having

positive net balances according to the schedule pUblished by the

Association, as referenced in section III,B,2.

4. Reflect retroactive adjustments to pooling data reported by

exchange carriers or the Association in order to true up and/or

correct previously computed settlements for up to 24 months

following the data month to which the adjustment applies.

SECTION V

TREASURY OPERATIONS

Revenue billing, collections, and disbursement shall occur in

accordance with the following and on the dates specified in

Attachment I:
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A. Billing statements:

Billing statements shall be rendered to the Exchange Carrier by

the Association on the sixth workday of the month following the data

month. These statements shall reflect the amount billed the

previous month, any collections or billing adjustments, any late

payment charges, the current data month net balance, and the total

amount due the Association. Any collections received by the

Association after the third workday will not be reflected on the

current billing statement.

B. Collections:

1. payments due the Association of greater than $50,000 shall

be made by wire transfer or electronic funds transfer directly to

the Associationls bank account an the fourth from last workday of

the month following the data month. (See Attachment I). If this

due date is a local bank holiday, funds shall be wire transferred or

electronic funds transferred on the prior workday.

2. Payments of $50,000 or less may be paid via check and

mailed in time to arrive at the Association's designated lockbox

location no later than the fourth from last workday of the month

following the data month. (See Attachment I) .

3. A late payment charge may be assessed by the Association to

the Exchange Carrier for a delinquent payment_ The late factor

shall be the average interest rate (in decimal value) which the

Association experienced for borrowing during the period in which the

payment was delinquent, applied for the number of days from the

payment due date up to and including the date that the payment is

actually received by the Association.
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Any such late payment penalties collected by the Association

shall be used to offset the borrowing costs occasioned by that late

payment.

c. Disbursements:

1. Payments due to the Exchange Carrier will be made Vla

electronic funds transfer on the last workday of the month following

the data month.

2. If the receiving Exchange Carrier specifically refuses to

accept electronic funds transfer or if electronic funds transfer to

an Exchange Carrier is technically not feasible, payment will be

made by check mailed two business days in advance of the due date.

SECTION VI

FIDUCIARY POSSESSION OF MONIES

A. All revenues collected and held by the Association, including

appreciation and interest derived from such amounts, are held by the

Association in a fiduciary capacity on behalf of the parties having

an interest in such monies. Parties having an interest in such

monies are the members of the Association, and the Association for

its operating costs.

B. All monies received by the Association and investment

instruments in Which such monies may be invested shall be held in

the possession of the Association or in an account in the

Association's name. Any such bank account (s) shall be a special

purpose account (s) which shall contain only amounts related to

pooled revenues and appreciation and interest derived from such

amounts and investment instruments representing investments of
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such amounts, and sh~ll be used only as set forth in the next

paragraph.

c. Monies held by the Association shall be used first to pay, on a

current monthly basis, the Association's expenses, including all

amounts the Association requires to pay in interest and principal on

borro~ings incurred by the Association in order to effectuate

revenue distributions to members and/or to finance Association

operations, and second, to distribute revenues to the Exchange

Carrier as otherwise provided herein.

SECTIoN VII

AUDITS AND REVIEWS

The Exchange carrier and the Association shall maintain

adequate records of its transactions relative to the Agreement.

Such records shall be subject to examination by the Association to

the extent necessary to verify the accuracy and reasonableness of

the revenues and the investment, expenses and taxes underlying the

compensation amounts. The examination shall require access to the

Exchange carrier's records, properties and personnel that are

reasonably necessary and relevant to the pool (s) participated in by

the Exchange Carrier.

The Exchange Carrier shall at its own expense have the right to

perform audits and reviews of the Association's records necessary to

verify the accuracy and reasonableness of its compensation. The

Exchange Carrier shall have access to such records, properties and

personnel that are reasonably necessary and relevant to the pool (5)

participated in by the Exchange Carrier, provided however, that the



-11-

Exchange Carrier shall not be permitted access to proprietary

inforroation of another member of the Association.

Adegliate written notice shall be given to the Exchange Carrier

or Association for anyon-premises examination of records or

amounts. Record retention for all matters applicable to the audits

and reviews should be in conformance with FCC RUles and Regulations.

SECTION VIII

PROPRIETARY INFORMATION

Any information disclosed by the Exchange Carrier to the

Association pursuant to this Agreement shall be used by the

Association solely for the purposes of administering and otherwise

implementing the terms of this Agreement. Information relating to

the distribution of pooled access charge revenues provided under

this Agreement shall be held in confidence by the Association and

its employees, contractors or agents. Except as provided for in

Section VII of this agreement, the Association shall not disseminate

or release material furnished by an Exchange Carrier containing

company specific information to other than its employees,

contractors or agents, unless otherwise agreed upon in writing.

However, nothing in this Section shall require the Association to

keep confidential any information which is publicly available.

In addition, the Association agrees to give notice to the

Exchange Carrier of any demands to disclose or provide any company

specific information provided to the Association in conjunction with

distribution of pooled access charge revenues under lawful process,

unless lawfully restrained from doing so, prior to disClosing or
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furnishing such information, and agrees to cooperate in seeking

reasonable protective arrangements requested by the Exchange

Carrier. In addition, the Association may disclose or provide

information of an Exchange Carrier required under lawful order by a

government agency having requisite juriSdiction; provided that the

Association agrees to use its best efforts to obtain protective

arrangements satisfactory to the E~change Carrier owning the

information: and provided further that the Exchange carrier owning

the information may not unreasonably withhold approval of the

protective arrangements.

SECTION IX

NON-COMPLIANCE

In addition to all other remedies provided for in this

Agreement or in law:

1. A failure by the Exchange carrier to remit any funds due

the Association under this Agreement shall result in an assessment

of a late payment charge and adjustments to subsequent settlement

cash flow to the Exchange carrier.

2. Failure by the Exchange Carrier to report pooling data as

specified in Sections III and IV shall result in the Association

using for settlement computation and revenue distribution purposes,

at its option, either 1) the Exchange Carrier's forecast, or 2} data

which the Association has estimated on behalf of the Exchange

Carrier or 3) actual historical settlement data of the Exchange

Carrier. Should the Exchange carrier fail to report any required

monthly pooling data for three (3) data months, net amounts due the
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Exchange carrier from the Association may be withheld until all

required past due pooling data is reported.

SECTION X

DISPUTE RESOLUTIO~

While it is the intention of the parties to informally resolve

disputes arising hereinunder, the parties reserve their rights and

remedies in la~ to institute any appropriate proceeding (5) to

resolve disputes.

SECTION XI

MlSCELLANEOUS PROVISIONS

A. Amendments

Except as required by Order of the FCC, this Agreement may not

be modified without the written consent of the Exchange Carrier and

the Association Board of Directors.

B. Ass ignment

This Agreement may not be assigned or transferred by either

party without the written consent of the other party, which shall

not be unreasonably withheld.

c. Entire Agreement

This Agreement, including the Attachment hereto, constitutes

the entire agreement among the parties with respect to the sUbject

matter contained herein.
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D. Successors and Assigns

This Agreement shall inure to the penefit of and shall be

pinding upon the parties hereto and their respective heirs,

successors, legal representatives and assigns.

E. Waiver

No waiver of any preach or default of this Agreement by either

party hereto shall be considered to be a waiver of any other breach

or default of the Agreement.

F. Notice.s

All notices hereunder shall be deemed to have been duly given

when made in writing and delivered in person or deposited in the

united states certified mail postage prepaid, return receipt

requested. The addresses set forth below for the respective parties

shall be the places where notices shall be sent, unless written

notice of a change of address is given.

RECA

National Exchange carrier Association, Inc.

Vice President - ~astern U.S.

100 So. Jefferson Road

Whippany, NJ 07981

Exchange Carrie~

Name: Puerto Rico Te1ephone Cornpany- Central (formerly PRCA)

Address: G.P.C. Box 998

San Juan, PR 00936
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G. severability

If any of the provisions of this Agreement shall be invalid or

unenforceable, such invalidity or unenforceability shall not

invalidate or render unenforceable the entire Agreement, but rather

the entire Agreement shall be construed as if not containing the

particular invalid or unenforceable provision or provisions and

rights and obligations of the parties shall be construed and

enforced accordingly.

H. ~ounterparts

This Agreement may be executed in any number of counterparts,

each of which shall be an original: but such counterparts shall

together constitute but one and the same instrument.

I. caption Headin~

The headings in this Agreement are for convenience only and

shall not be construed to define or limit any of the terms herein or

affect the meaning or interpretation of this Agreement.

J. Force Majeure

Neither Party shall be held liable for any delay or failure in

performance of any part of this agreement from any cause beyond its

control or without its fault or negligence such as acts of God, acts

of civil or military authorities, war or unusually severe weather

conditions.

~. Prior Agreements

This Agreement supersedes all prior Agreements for the

distribution of access revenues. Further, all retroactive

adjustments to settlements made pursuant to the 1984/1985 Agreement
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For The Distribution of Interstate Access Revenues shall be governed

by the provision of this Agreement.

SECTION XII

TERMINATION

This Agreement shall be effective for the next access period,

and shall renew automatically thereafter for each subsequent access

period unless either party to the Agreement provides the other with

written notification of its intention to terminate the Agreement by

not later than 90 days prior to the expiration of the access period

then in effect. As used herein, an access period shall coincide

with the period in which an Exchange carrier may enter or exit

association COrnman tariff arrangements in accordance with

Section 69.3 of the FCC's Rules.

Notwithstanding termination of this Agreement, the Exchange

Carrier and the Association shall continue to be bound by the terms

of this Agreement for all adjustments relative to the Revenue

Settlements Process as specified in Section IV.

-_._ ..._---------_._---
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IN WITNESS WHEREOF, the parties have caused the Agreement to be

executed in duplicate on their behalf this 5th day

of May 199J.

company:

By:

National EX~I::r.J Carrier Association, Inc.

~L·

Title !

By:

company:

Title: Vice President - Eastern U. S.
r

a
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The Senlement Cycle
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Pool Adm~r.ral:ioD Proo:dutes
Cost Company

Exhibit 1.2
COST

~CA ~EmEMENTS~HEPULEFOR 19940995

DATA Pooling Itlpu{ Mailed Dara Tenn. Settlement SettlcDlcnt Cash flow

MONTH May Begin As Pooling 10- Pooling In- Statemepts To From
Early as 5th put Due To put Due to Froas NECA NECABy NECA By
Workday of NECA Reg. NECA Hqtr On 3rd Work.
the Data Office OD Oa 3rd Last day of FoUow-
Month· 5th U-$l Workday iog Month"

Workday of the Data
or the Data Month·
Montb-

1~94
Jan. Jan. 7 Jan.2S Jan. 27 Feb. 3 Feb. 23 Feb. 28
Feb. Feb. 7 Feb. 22 Feb. 24 Mar. 3 Mar. 28 Mar. 31
Mar. Mar. 7 Mar. 25 Mar. 29 Apr. 5 Apr. 26 Apr. 29
Apr. Apr. 7 Apr. 25 Apr. 27 May 4 May 25 May 31
May May 6 May 24 May 26 Jun. 3 Jun. 27 Jun. 30
Jun. Jun. 7 Jun. 24 Jun. 28 JuI. 6 Jul. 26 JuI. 29
Jul. JuI. 8 JuI. 25 JuI. 27 Aug. 3 Aug. 26 Aug. 31
Aug. Aug. 5 Aug.2S Aug. 29 Sep.6 Sep.27 Sep.30
Sep. Sep.8 Sep.26 Sep.28 Oct. 5 Oct. 26 Oct. 31
Oct. Oct. 7 Oct. 25 Oct. 27 Nov. 3 Nov. 23 Nov. 30
Nov. Nov. 7 Nov. 22 Nov. 28 Dec. 5 Dec. 27 Dec. 30
Dec. Dec. 7 Dec. 23 Dec. 28 . J.ffim~S'!l~I.~~~~~i~.·:v,:.~:...;';.(.;t<4; • •'J»:4:.~. :-~.~...:.-;.~.,.~:..~. ~""""~~~;~';:.:I':'~';C)':-:':-

1995 Add
Jan. Jan. 9 Jan. 25 Jan. 27 Feb. 3 Feb. 23 Feb. 28
Feb. Feb. 7 Feb. 22 Feb. 24 Mar. 3 Mar.2B Mar. 31
Mar. Mar. 7 Mar. 27 Mar. 29 Apr. 5 Apr. 25 Apr. 28
Apr. Apr. 7 Apr. 24 Apr. 26 May 3 May 25 May 31
May May 5 May 24 May 26 Jun. 5 Jun. 27 Jun. 30
Jun. Jun. 7 Jun. 26 Jun. 28 Jul. 6 Jul. 26 Jul. 31
Jul. Jul. 10 Jut 25 Jut. 27 Aug. 3 Aug. 28 Aug. 31
Aug. Aug. 7 Aug.2S Aug. 29 Sep.6 Sep. 26 Sep.29
Sep. Scpo 8 Sep.25 Sep.27 Oct. 4 Oct. 26 Oct. 31
Oct. Oct. 6 Oct. 25 Oct. 27 Nov. 3 Nov. 27 Nov. 30
Nov. Nov. 7 Nov. 22 Nov. 28 Dec. 5 Dec. 26 Dec. 29
Dec. Dec. 7 Dec. 21 Dec. 27 ~~~Jt[\~t~t~wtft~~r~l;~fi~fi:fi~~itW£~~~g1:

-NOTE: Dates based on NECA workdays

X:".t.H'; Subsequent year

NECA Pro~ures 18 August 1994



.I'ederal Communications Commission DA 96-1413

Before the
Federal Communications Commission

Washington, D.C. 20554

VIT~LCO is left with $6 million of SUbordinated Capital
Cerhficates recorded on. it~ books, VITE..LCO filed the
RcqlAe~t for DecJaratory Ruling because VITELCO and
NECA were unsuccessful in their attempts to resolve the
controversy as to the propel" rliltemaking treatment of
V!TELCO's interest expen.se on the RTFC loan.

In the Matter of

MEMORANDUM OPINION AND ORDER

I. INTRODUCTION AND BACKGROUND
1. On May 7. 1990. the Virgin Islands Telepnonc Cor

poration (VI~LCO) filed a Request for Declaratury Rut·
Ing concerning the regl.llatory treatment of intercst
expense a.<:.~ciated with a loan used in the acquisitiun of
VITF.LCO by its pa~ent company. VrTF.LCO requests this
ruhng to resolve a cont~oversy between itSelf and the
National Exchange Carrier Association (NECA), which
prepares VlTELCO's irttersrate 8CCc:;.s tariff... • By this Or·
der we determine that the inlerest expense On VlTcLCO's
books must be included in the calcu lation of il~ fedt:ral
income tax expenses in determining its interstate revenue
requirements.

2. In June of 1987. the Allllntic Tele-Network Compan}'
(ATN) ptlrcha'ied 100% of the stock. of VI"I"£LCO t"nlm
the ITT Corporation. A~ part uf the financing for this
SlOeK purchase, ATN arranged for a bridge loan from Eof'.
HultOn in the amount of $94 million. At the date of the
acquisition, VITELCO had no long-term debt. On Decem
b~r 30, 1987. ATN enterecl intO a burrowing arrangement
wllh the Rvral Telephone Finance Cooperative (RTFC)2
in order to replace the hridge loan with permanent fi
nancing, ATN borrowed $104 milliun from the RTfe.
Under the terms of the loan agreement. 560 million of
the $104 million in loan proeeells ""ere lent 10. aCId
recorded 011 the books of, VITELCO anu the remaining
amount was recorded on ATN's books. For the $60 mil·
lion of debt incurred by VITELCO, it received $49.6
million in cash ana $10.4 miJlion in RTFC Subordinated
Capital Certificates. On December 30, 19&7, VITELCO
paid a i.livi~1end to ATN in the amount of $49.6 million in
order to permit ATN to rCI>ay the bridge loan. Pursl.lant
to a settlement with the Virgin blands Public Services
CommiSSion in connection with cetlain rate proceedings,
on December 31, 1988, VITELCO transferred 54,4 mil
lion of the RiFe Subordinated Capital Certificates to
ATN in eXChange for a 10% promissory nute from ATN
due January 1. 1990. As 1\ remit of this transaction,

By the Chief, Common Cartiel' t.:Iul-eau:

Released: October lS, 1990

AAD 90..19
n. POSITIONS OF THE PARTIES

3. The dispute between YITELCO and NECA involves
the proper treatmenr of interest expense on the portion of
~he RTFe loan recorded on VlTELCO's books beginning
In 1988 and the treatment of il'lcome from the RTFC

r -:~"C'-:~~ Subordinated Capital Certificates. VITELCO contends that
t~S~}~ ~::' :"Cl?'l ~he inlere.~t expense attr~hutable t~ the loan recorded on

_'.~~ '':' .1 " •.,.jVts books should nor be lDcluucd In the determination of
" 10,...... 1 "I -t n'" h . . f F d..•.~. _''''l! ',1 No.... • t. e Inlerstate por!lon 0 e era! [ncome Tax expenses

L .:~("Jc..l! I' ,- ~ for revenue reqtlirement calcl.l!atjon purpo~.

. \: :.c'd ----- NECA contends that the interest expense Should be treat-
D'-l','~ .. - ed as an fIT dedtlClion for purposes of interstate acces.~

revenue requirements and NECA settlement~. J NECA
also believe... the Commission's Part 32 accountint rules
do nor allow the use of income from the RTFC Su.bol"dln
ated Capital Cenifil:3.1CS to be offset against Ihe interest
expense.4 Until this dispute is resolved, VITELCO has
been making voll.lnwy monthly adjustments to its 1988
settlements with NECA, In addition 10 a ruling that its
proposed regulatory treatment of ATN loan interest ex.
pense is correct, VlTI::LCO requests the Commission to
(Iirect NECA II) refund rhese voluntary monthly adjUSt
ments.

4, VrfELCO claims that ATN's acquisition of its stock
is a nonregulated transaction and. in accordance w1th
Parts 32 and 64 ot the Commis.~ion's rules.~ the intcccst
expense on the related borrowing shou.ld not he included
in ratemakin.g. VITELCO claims that AT:-f"s loan 10 pur
chase vrrELCO's stock (the bridge loan) was not used fo~

plant constfl.lction or to pay expense:; in.curred in the
j)fovi.<;ion of telephune service amI. therefore_ the related
interest expense was not 3S:;ociated with regulated tele
phone operations. V1TELCO contends that the interest
expense reconied on its book..~ that relate ro the RTFC
loan is solely atlributablc to ATN's purchase of
VITElCO's common stock. Under these circumstance:;.
tltis interest expense is directly assignable to ATN and
should nOt be included in the calculation of }-!T for
interstate access reven\le requirement purposes."
VlTELCO maintains that the interest expense 01'1 ATN's
bridge 10<J.n was properly cxcll.lded from VITELCO's cost
of service determinations and that NECA did not disagree
with this rate making treatment. VTTELCO further argues
that since both loans were obtained for the same purpose,
it wou.ld he illogical to distinguish the .ratemaking treat
mcnt in the manner NFCA suggests," Along with its
filing. VlTELCO includes letters from the independent
aCCOl,1nting firms of Cuopers & Lybrand and Deloilre &
Touche. which suppurt ilS position. s

5, NECA commentel1 on VITELCO's request on May
17, 1990. NECA elCplains that under its pooling proce
durCS. lariff participants receive setllement~ that inclUde
an allowance for HT expenses. It states that in aCCQrdance
with FCC accountirtg rules, it requires companies to re-
port interest expense 00 debt as a d.eduction prior to
calculating the FCT portion of settlements. NECA states
that the o.isputC concerns whether .Or nO[ the jttterest
expense at issue here relales to ["egulated activity.~

VIRGIN ISI.ANOS
TELEPHONE
CORPORATION

Request fur Declaratory R.uling
Concerning the Proper Treatment
of Certain Interest Expense Under
Parts 32 and 64 of thc
Commission's Rv.les

Adopted; October 5, 1990;

".-.

1
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1>. NECA contends th.:1t the record clearly shows that
the RTFC loan was used 10 acquire regulated telephone
plant. and is secured by a mortgage on that plant. NECA
also contends that it appears from VrTELCO's financial
~ratementS rhat as of D~ember 1988. the abiliry of ATN
to service the RTFC norrowing was 'iOlely dependenl On
fllnll~ fmrn V[TELCO'~ regulated operatiOnS. NECA be
I ielies that wh ile che RIFC Il}an was not used to finance
"new (;<lnstruction". it was used to acquire existing tele'
phl)ne plant. ~ECA state5 that the interest clCpense is
properly recortled ()Il VITELCO's books and therefore
must nc indut.lcu in VITElCO'~ co-;t o;tudy as a deduction
for FTT c:a[cul:llion purposes. ;\IEeA pl)ints OUI that a
Commi~il)n l'mlding whicn fails to properly recognize
tn IS transaction as pan o( FIT calculations coulu allow
anv cumpanJ that has t:::tchanged equilY {l)r debe co claim
"phanwm" income tax reimbursements from interstate
ratepayers withoul re~rd to IIihelher taxes acruaJly are
CJwed hy {he C:t)mP<lny. 0

7. NECA adds that if the RTFC interest e.... pense is
ilh:/udetJ in determining itS FIT allowance. the income
frllm the,; R,Trc SLlIJordinatec;1 Capital Certificates should
not he rreated 3.$ a reduction o( Ihe effective intcre:;t rate
or a refund of rhe illtere~t c:tpense which RTFC ha~

chargec.l VITELCO on itS loan. NECA cQnlemls that lhi.<;
accoun{i ng trc:umenr i~ 11m $upportetJ hy Pan 3:! of the
Commission's rules. ~ECA believes Ih,1l the interest e,'(,

pense is properly recorded in Account 75011. lnrcre,;st <Int.l
Related hems. NF.;CA also believes that according 10 Ihe
description of entries to be included in Account 7500.
intercst expenses arc not to be o~t by inveslment reldted
income. NECA Sl1ggests lhat such income should he
book.ed in Accoun[ 7300. Nonoperating income and ex
pense. which is used to recor(1 amounts received from
invcstments il'l nonaffiliated companies. Nonaffiliated
companies are trealed as nonregulated invesunenls. ll

NECA cone Iudes that there is no basis in the rules for
netting the income aflainsr [he interest ex:pense a~sociated

with the RTFC loan.• NECA includes wich itS comments
a ~tatement from the independent accounting firm of
Erns( and Ytlung which supporrs irs POSition. lJ

m. DlSCUSSION

8. We have considered the positions of VIT.ELCO and
NEC.-\ regarding (he appropriate ratemaking treatment
for the interest expen$C relating to the RTZ:-C 1031'1. We
\;onclu<J~ that the interest expense on VITELCO's book~

sh()~ld he treated as a deuul:tion in the calculation of FrT
for purposes of imerslate access revenue re"uiremenlS and
Nr:.C.-\ ...ete1ements as provided in Part 30. ' Cn addition.
rhe interest int;ome relatine: to the RTFC Suhordinatel1
Cllpit;ll Certificale,'; should·not be u.~ctJ tis an offset co
VITELCO',; interest ~:<pense.

4. We cannl){ agree with VJTELCO·.~ dClim that the
dellt r'l.'l;ordet.! ')11 ilS hooks is I.lnn:13tt;U {P it5 tclephllne
I)r,crati"n,. The effec.:t uf V[TELCO·.$ rec~)rl.1jng uf this
dehr an,! rcdllCirtg: its eqUity hy paymem of a l1i\lieJend to

I\T"J Ic..v~s VITELCO financed almost enlirel.; nv debt.
Even a ClJr'il)r'-/ rc\'iew l)f V1TELCO's halance- sh~el in·
,Ikates Ihat virtually all of jl~ a:;~ts. cl<cept for the RTFC
C~rtific:ltes. are regulated plam and that those a'iSl~l<; h;lve
neen tin3n..:ed almtlst entire!\' hv liebt. Moreover. the
relatit)nship netween VCTF..lCO·s 're&ulated plan[ antl its
dehl is further supported by the fact thill VITELCO'~

regulated plam ha~ "een pledged as securily f.>r the debt.

2

10. Finally. the income from the RTFC Subordinated
Capital Cr:rrificates should nOt be offset against the inter, •
est expen.'ie related to the loan. The income from these
certificates shOuld he recorded in Account 1300.
i'lonoperali/'lg Income and Expense along with interest
irtcome from olher securities anI.! eVidences of indebted-
ness. whiCh are the property of the compal'ly.l~ The RTFC
Sl,Ibordinated Capital Certificates are a I"lonregulated in
vestment which ~hall not be includel.l in VITELCO's ratl:
base..-\ccordingly. the relaletl income should be treated as
Ml'\opcrating income.'· Allhough the inlerest e:<pen.~e

cannot be reuuceu bv the in\;ome on the RTFC Subordin-
ate'-' Capital Certificates. we nOte thae not all of {he inter-
esc e)(pen.~ would be u~ed in the FIT ~alculatitln~. L:nder
Part 36. intere.st expeflse relall:'d to nonlJpcrllting: ner in
vestment 'iut:h as tile RT':C SUbl)ttJi nated Capjr;il Certit.
it:atcs would "e ~lI:cluded.l,

[v. ORDERINC CLAUSE
11. Ac~t}rUingJy. rr IS ORDERE.D pursuant to Sections

4 IiI and ~10 of the Communications ACt of IQ3ol. a.s
aml:nucu. ~7 U.S.c. U l:54 Ii) ai'll.! 120. That the interest
expense relaring to the RTFC loan on VITELCO's book.~

must lie incluueu in Ihe determination of Federal Tncome
Tl\~C:s for the purpo!>C of determinilll:: interstate re"enuc:
requirementS. and that the interest income frl)m the
RTrc Sub()l'(Hnaceu Capital Certitlcates should tie recorO·
ed in .·\c<:ount HOO. Nonoperating Income and Expen$e
and excluded from determination:; of interes[ate revenue
requirements

r:EDERAL COMMUNICATIONS COMMISSION t

Richard M. firestone
Chief. Common Carrier Bureau

FOOTNOTES
I i\ECA pn:p:Ul:~ ~nd files ac:ce:ss tariffs on behalf of telephone

l;omJ'4tlies t!u.t do nOl file 5eparate tariffs or concur in a joint
access tOlriff' of ~1I10tht:'r telephone company. NECA also pool"
access revc:nUI:5 and disttibute§ the~ revenues to pool patllei
palm.

~ RTFC is a cooperative lnal llffe~ fin:lncini, programs and
ser\lices [[I rural relephone ~oQ'lpanics and cooper:Hives. It is
affili3,ed with rhe National RUr,ll Utilities Cooperative Fin:lnce
CorpOration.

J When interest expt=nsc$ :Ire inclL/.ded in rhe calculaTion of
FIT. th~ t;IXa!)I, income tn which Ihe {a~ r:llei ~re 3flllli~t1

b"c[)m", -;m;lller. tesu.1tinS in a lower tllX e_pense ;ompnncnr in
revenue! r"'luir~ment .:alculatiorl5.

J .r; CF.lt. P:lfl 32.

S Irt. and .l7 C.f.R. SEction 1i~.Ij(J I el. seq.

" \:'lTELeO R~ql.le-;[ ilT 5.
id. :u O.

~ Itt .. .\llachment C and D.
I' NECA CLlmrn~ntS :It ~·S. _

In Id. ilt 5'0.

1\ Stf! ~7 C.F.R. Sectiuns .H.iSllll and J!.";;lllll.

l~ ld. ;tt 7.1l..
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13 ld.. Appendix A .

.,.-. I~ ~t 47 CF.R. Section 36.41~ (b)(4)(i).

15 .Srl! 47 C.ER. Sections 32.7300 and 32.7320.

16 l!1ve.stment5 of tl1i~ ~ thlt An:: allowed in the rol.te base
are limited to CIas.!l B Rural Telephone Bank Stock. See ~7

CF.R. Section 36.112 ana'; FCC Red 16117 (19M).

17 ~e 47 C.F.R. Sel;tion J6.412(b)(4)(i).

.-
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.....TV......... NATIONAL eXCHANGE
~.~CARRIER ASSQCtATIONl

100 Soutrl Jeffl!l"$M Ro.lId
Whippany. N,J. 07S81
973-aS4-8C85
email jrickl!f~nt'C3..orlt

March 8. 1999

Magalie Roman Salas
Secretary
Federal Communications Commission
455 12tn Street S.W.
TW-A325
Washington, D.C. 20554

Attention: Common Camer Bureau

Jonn A. fficlcer
Executive Diree:or_
Universal SelVice
P;-0g3l:\ Suppc.-t

Re: Universal Service Fund Data CoUection

On October 1, 1998. NECA submitted the Universal Service Fund 1998 Submission of 1997 Study
Results to the Federal Communications Commission in accordance with section 36.613 of the
Commission's rules. 47 C.ER. §§ 36,613. In that submission. NECA indicated that it was reviewing
data submitted by one exchange camer because of a significant increase in loop cost and expense
adjustment for' that company. t

NECA has determined that the ina-ease in this company's leap cost and expense adjustment data [s
attributable to a sale lease-bacl< arrangement between this company and an affiliate. During 1997,
the company sold its motor vehides. ether work equipment, land and buildings, fumiture, office
equipment, general purpos~ computers, circuit equipment, and buried cable (non-loop related) to
the affiliate, and then leased back all of this property from the affiliate for the provision of local
exchange service.

The lease-back arrangement significantly impacts the calculation of the loop cost because of its
impact on the relationship between loop-related investment and total investment. The Universal
Service loop Cost algorithm uses fadors to allocate total company costs to the loop for USF
purposes. These factors are derived from loop related investment to total investment. When
virtually all of the non-loop related investment is removed from the factor calculation through the
creation of a lease-back arrangement, the cost allocation factors are significantly altered.

In 1997, for example, NECA reported a study area loop cost for this ccmpany's property of 5354,21.
The assignment of costs to the roop was based on the following allocation factors: A Factor
0.8319; 8 Factor 0.0175; C Factor 0.1452 and 0 Factor 0.0040.2 [n the October 1, 1998
submission that refled:s the introduction of the lease-back. arrangement, the allocation factors are:
A Factor of 0.9038; B Factor of 0.0815; C Factor of 0.4015; and 0 Factor of 0.0425. producir.J a
study area loop cost of Sa78.98. Tne leasa-back. arrangement rasults in an increase in percent of
Investment, Accumulated Depreciation and Maintenance Expenses assigned to the loop of
approximately 13.6 percent The percent of the remaining expenses, taxes, rents and benefits

Unive~l Service Fund 1998 Submission of 1997 Study Results. National Exchange Carrier
Association, October 1,1998, @ Tab 1, page 4, (Moultrie Independent Telephone Company, study area code
341060). . .
2 Id @ Tab 4. The A Factor and 8 Factor are used to assign Investment. Accumulated Depreciation
and Maintenance Expenses to the loop, While the C and D factors are: u~ed to assign !tie remaining expenses,

taxes, rents and benefits to the loop.
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assigned to the loop goes from approximately 15 percent of those costs to over 44 percent, Thus
through the creation of an affiliate lease-back. arrangement, this company realized an increase in it~

Universal Service funding from approximately S15.00 per loop support per year to $433 per loop per
year. J

So far as NECA is abre to determine, lease rates for the arrangement desc:ib~ above are in
conformance with the Commission's Part 32 rules. 4 Rather, the dramatic increase in Icop CCS: and
ex~ense adjustment associated with this sale/lease-back transaction occur as a funeuoo of the US;::
algoritnm and the allocation process desC"'ioed above. When a company sells substantially all of its
non-loop inves~mentas OCCUlTed here, and incurs substantial expenses asscciatec with leasing that
equtpl7lent back. the loop allocation factors (and US;:: expense adjus:ment levels) are driven upward
regardless of whether le3se .ates are at market levels or fuily distributed costs.

Sec~ion 36.2(c)(2) of the Commission's rules, which applies to ~he treatment of affiiiate sale/lease
baCK arrangements between affiiiated companies fer purposes of cost separation s~udies. produces
a different result. Tnis provision requires that in tne case of propertY ra!1te~ from affiliates, if
subs,ant;al in amount, the property anc related expenses be inc~uded with. and the rent expenses
ex~uded from, the teiephone operations of the company making the separCitions. This essentially
l1uHifies the erred of affiliate saleJlease-bac.'< arrangements in the s~9araticns and access charge
ratemaking contexts. Since Universal Service Fr.:nd computations ie!y on unseparated (i.e., Part 32)
investmer.t and expense data. however. it is questionable whether the exc!usion princpal stated in
section 36.2 can be applied to USF data..

NECA accordingly seeks a determination as to the calculation of USF expense adjustments when
affiliate sale/lease-back arrangements are involvec.

Should you require additional informa1ion, please contact either Mr. Tern Webb at 973 884-8067 or
me.

cc: Accounting Safeguards Division
Accounting Policy Division
Ms. Cheryl Panino. USAC CEO
Ms. Heather Gold, Chair, USAC High Cost and Low Income Committee
Mr. Robert Haga, USAC Secoetary-Treasurer

] Data supporting the calculation of the allocation f;actocs was provic1ed ort diskettes with the Octcber 1.
1998 Submission_
4 Section 32.27(c) of the Commi~on's ruleS requires carriers that receive service from an affiliated
company to record that sefVice at the lower of fair market value and fUlly distnbuted costs. 47 C.F.R. §
32.27(c).



F~er:ll Co:mmnnications Commission
C()mmon Carrier :Burean.

August 4, 1999

Mr. rohn A Ricker
Executive Director - Uaiversal Service Progrom. Support
National E.xchange Carrier Association, Inc.
100 South Jefferson Road
Whippany. New Jersey 07981

Dear Mr. Ricker:

This respoods to yourietter dated March 8, 1999,1 on behalfofNECA. requesting
guidan.cc on whether the calculation of loop costs and expense adjustments for Universal
SetVice Fund ("USF") sup;port is subject to the provisions of Part 36 that govern the treatment
of saleflease-back arrangements between affiliates.2 NECA requested this guidance because an
exchange carrier had used a. salellea$e--back transaction with an affil:imc to increase its loop
costs significantly and thus its USF support payments. NECA questions whether the Pan 36
treatment of salel1ease-bacl< an-angements between affiliates is applicable to the detennination
of USF paymcats because Part 36 priro.arily goVetDS jurisdictiooal separations procedures and

"·USF computations are based On unseparated loop costs.

The provisions of Part 36 are not limited to jurisdictional separations. Subpart F of
Part 36 governs the USF.3 Section 36..2 of Part 36 ("Fundamental principles underlying
procedmes")" sets out the basic principles that govern the entice;. Part 36. including Subpart F.s

Consequently, the underlying principle in Section 36.2(c)(2) that governs property rented. from
affiliates~ clearly applies to cOlUputations concanmg a carner's USF expense adj\Istnlents
under Part 36- Thus. the salefilease-back "arrangement described by NECA should be:
accounted for as required by Section 36.2(c)(2) (i.e., by including the property and related
expenses with" and excluding the reIa:ted rent expenses from,. the carrier's .regulated telephone

Se~ Letter dared Ma.rcb 8. 1999 from John A. Ricker. ExeC\ltive Direaor - Univc=ll Service l'>rogram
Support, Natiocal ExcbllDge Carrier ~ociation ("NECA") to Magalie Roman Salas. Sccreta.tY. Federal
COIll..'1lwic:l.tions Commission_

See 4"7 C.F.R. 36.2(c)(2).

See 47 C.F.R. 36.601 to 36.:641.

See 47 C.F.R. § .36.2(a).

In this .respect, 'We also note that Section 36.2 applies to aU P-ar. 36 rule series - including the 36.100.
36.300, and 36.400 series - most of which se[ pr~edures for placing unseparated costs into categories.
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operations) for purposes of calculating the loop costs associated with USF expense
adjustments.

If you have further qU;estions regarding this matter. please contact joAnn Lucanik at
(202) 418-0873.

Sin/ely.

U-!-II( ;y-
Lisa~A~ Deputy
Common Carrier Bureau



I "'TE"~" MA'l"IONAL. EXCHANCe:
1~~CARRIER ASSOC1A1IOH"i

8725 W. Higgins Road. Suite 444
ChIC~O.IL60631

(800) 323-4953
Fax: (800) 323·8402

VIA FAX AND CERTIFIED MAIL - RETURN RECEIPT REQUESTED

August 11 7 1999

Mr. Steven Bowers
President & General Manager
Moultrie Independent Telephone Company
III State & Broadway
Lovington, IL 61937-0350

Dear Steve:

The FCC has issued a response to the NECA inquiry regarding your company~s USF
calculation. (These two letters are attached.) In its decision. the FCC is clear that your
sale/leaseback arrangement should be accounted for as required by Sec 36.2(c)(2)...~'by
including the property and related expenses with and excluding the related rent expense
fro~ the carriers regulated telephone operations. "

The current USF payment level will be replaced by the amount you received from the
97-1 USF submission. This will begin with the paymentyou will feceive on August 31)
1999. You are requested to send us a revised 98-1 USF submission in accordance with
the FCC's"Part 36 Rules. From. this submission, we will revise your USF payment and
net it against amounts received since January. 1999.

We will also need a revised 99-1 USF submission and revised 1997 and 1998 cost
studies. The revised USF submissions and cost studies should be accompanied by new
Certification Statements.

Sincerely.

~/~

Roberta Alvir
Manager
Attachments

Cc: Lany Dale - Independent Telecomm Consultants, Inc.


